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In the Matter of Arbitration between Arbitration No. #143
Application of Award of
INLAND STEEL COMPARY Grievance No. 17-C~-5%0
Indiana Harbor Works )
) Herbert Blumer,
and ; Arbitrator

UNITED STEELWORKERS OF AMERICA, CIO, ) January 25, 19%6.
LOCAL UNION NO. 1010 ;

Pursuant to the authority vested in me by

the stipulatien of the above parties, dated
November 16, 1935, and following a full Hearing
on the matter im dispute I awerd as follows!

AWARD

The retrosctive payments of $1,660.78 te
Williams and $1,887.18 te Goodus comatitute
a proper application of the Awerd in
Grievance No. 17-C~350.

Herbezrt Blumer,
Arbitrator.
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lhe Iasne

The present dispute arises over the method to be amployed in the compu-
tation of retroactive weges due D. Williams and P. Goodus under the Award made
on Grievance No. 17-C~30. The Award provided for & retroactive psy period ex-
tending from February 27, 19%0, tc the date of applying the Award in April, 19%4,
In seeking to determine the amount of retroactive pay due each of these two
smployees the Company compered the earnings of Williams with those of J. Kuric,
and the earnings of Goodus with those of R. Hammond. (Kuric had been improperly
promoted over Williams, and Hammond improperly promoted over Goodus.)

The method used by the Cospany in comparing the earnings was to take the
total earnings of each of the two given empleyees compared (for example, Williams
and Xuric) for the retroactive pey period and adjust these earnings so as teo take
account of absent hours of work and of vacation periods. The difference betweea
the adjusted total earnings (including adjusted vacations) constituted the smount
of retrosctive pay. For example, the adjusted eernings of Kuriec during the re-
trosctive period were $34,368.13 and those of Williams were $32,707.37; the
difference of $1660.78 constituted the amount of the retresstive wage payment made
to williame.

The sole issue in dispute refers to the menner of making the comparison of
sarnings. The Union centends that the mmount of difference should have been
reached by camparing the eamnings of the two peired employees on a turn by turn
basis, and by ssoumslating the differences found in this way. The Company de-
clares, instend, that the methed it used of comparing lump tetal earnings for the
retroactive period was proper and correct.



Poaition of the Unlon

The methed of cemparing total earnings which the Company has used is not
equitable since it makes mo allowsnce for the significantly differeat number
of turns worked by the employees who are being compared. The earnings of the
employee who should have been promoted cover more hours worked than is true
in the case of the other employee. Thus, in taking total earnings for com~
parison this employee is penslized fer the greater number of hours which he
has worked.

“I1f wWilliams, for example, werked six (6) deys on the Single Stand

Temper Mill and made Twanty Dellars ($20.00) per day, he would

make, with time and one-half for the sixth dey, One Hundred and

Thirty Dollars ($130.00) for the week. On the othar hand if Kuric

worked five (3) days on #5 Temper Mill and mede Twenty-five Dollars

?25.00) per day, he would make One Hundred and Twenty-five Dellars

$123.00) for the week. Therefors, under the methed used by the

Company, Willisms would not have any retroastive pay coming. If

the methed ted by the Union is used, Williams weuld have Five

Dollars ($5.00) per day or s total of Twenty-five Dollars ($25.00)
due him for the week."

The comparison should be made on the basis of scheduled turne and not on the
basis of over-all total earnings. In the hypothetical case which has been
mentioned there is no more valid ressen, in making the comparison of earnings,
to include Williams' earnings for the sixth day than te include earnings that
he might have made working that day euteide of the plant.

There is evidence that during s substantial part of the retroastive
period Willisms ond Geodus worked six or seven turns a week while Kuric and
Hammond weze wiwhing enly five turns a week. Thus, the comparison of the
total earnings fer the given pairs is net fair teo Williams and Goodus in
computing their retreactive pay. A comparison on the basis ef scheduled
turns is the proper basis.

The Union has net knowingly given assent to the method of computing
retroactive pay which the Company says that it has customarily used. Indeed,



there seems to be nc consistency in the Company's methodi this seems to be shown
by its apparent intentien te use a turn by turn basis in a recent case.

Position of the Cempany
There are no contractual provisions to govern the determination of retro-

active pay. The Company has been directed by the following considerations in
applying the Award in Grievance No. 17-C-30.

(1) The Company has sought te make the grievants "whole” in accordance
with the intent of the Arbitratox’s decisien. This it has dome by determining
the amount of earnings which Williams and Goodus would have had if they had
been promoted in place of Xuric and Hammond. The difference between such sal-
culated earnings and the actusl earnings ef Willisms and Goodus is an equiteble
manner of ascertaining the wages they lest during the retreactive period as o
result of not being promoted. It meets in a theroughly reasenable way the in-
tent of the Arbitrator's Awerd.

(2) The procedure used by the Company in this case is in complete con-
formity with its customary practice in determining retrosctivity. The Company
submits as 1its exhibit "C" a list of seventeen cases over the last few years
in which it was required te pay retresctive wages. The method of computing
back wages has been consistent in these cases--it is the method employed in
the present case. This method has never been questioned by the Union prior
to the instant ease.

(3) Asbitzetion decisions on comparsble cases sustain the procedure used
by the Cempeny in the present case. Several of these decisions emphasize that
it is proper to follow custemary practice in computing retrosctive pasy. This
the Company has done. The cases also show the prepriety of using a comparison
of total earnings as the means of determining the retroective payment. The Com-
pany presents citations of thirteen arbitration decisions which support the kind
of action taken by the Company.



Blsguaaien
There are a number of conditions in the present case that do not permit the

clear and simple caleulation of retroactive payment that {s true in the usual
case. The twe employees, Willisms and Goodus, ss wll as the two employees to
whose places they should have been promoted, worked under a crew incentive wage
plan. The four employees worked on separate crews. Further, Williams and Goedus
worked on a separate and different mill from Xuric and Hammond. The average
hourly earnings of these amployeess, based on incentive earnings, veried between
them, and from pay period to pay period in the case of any ene of them. These
wployees differed in the amount of owertime werked and in the opportunities for
overtime. PFurther, the four employees showed different rates of adbsenteeiem
during the retresctive pay perfed. 3%uch conditions as these sake difficult the
task of computing retroagtive pey in the present case.

There are no clavses in the Agreement of the parties which govern the manner
of calculating retrosctive wage peyments. Nor are there any established legal or
quasi-legal regulations that are prefessionally recognized as applying te the type
of retreosctive wage problem represented herein. In comparsble cases in industry
there is considersble variation between the kinds of cemparisons msde to ascertsin
the amount of retreactive payment. Some use total earnings: some are cenfined
solely to straight time ecarningsi some censider not merely sarnings but available
opportunitios for earninges and others may intreduce factors of adjustment such as
physical strespth or eséwpational skill. No one of these precedures is intrinei-
cally supenior 40 the ethers. In the absence of any sentrasctusl provisions or
generslly accepted geverning rules one must rely on principles of reasensbleness
and fairness. One must ask of the given methed used to compute retreactivity,

“Is it reasonable?” “Is it equitable?" "Is it understandable?” and "Is 1t
applied consistently?” These are the criteria which this Arbitrator {s using in

the present case.




Reaasnablensas
This Arbitrator finds the principle underlying the Company's method to be

reasonable. It assumes that the aggrieved employee is entitled to the earnings
that he would have made had he actually been given the premotion which he de-
sexved. His sctual earnings on the lowsr pesition are offset against these
earnings which it is assumed he would have made in the higher position. The

sus needed to bring his sctual sarnings up teo the sarnings he weuld have made

in the higher position constitutes the less in menetsry income which he sustalned
as a result of not being given the original promotion. The payment of this sum
thus makes good the monetary harm which he suffered. One must recegnize that
this principle is 2 ressonsdle principle.

Falrness

The Union's primary criticism is that the method uwsed by the Cempany is
not equitadble. In the opinicn of this Arbitrastor the methed follewed by the
Company must be recognized as & just methed of arriving at an equitable com-
pensation. It makes the aggrieved empleyee whole by restering to him any
loss of esrnings that he may have suffered.

One may grant the Unien's contention that in given instances (as in the
hypethetical case they cite) the actual earnings of the employee who is e~
titled to retrosctivity may inslude extras earnings, sweh as svertime, that were
net svallable on ¥ higher Jeb. Thus, in comparing tetal earnings such an em~
ployee would be depeived of the higher rate for the agtual tuzps he would have
worked in the highew peeition. Howsver, we must offeet against this seeming
less the extra sarnings he actuslly mede in the lewer pesition--earnings that
he would net have been able ts make had he been premoted originally. Under the
Union's suggested scheme the smpleyese would secure not only the better rate of
the higher pesition but alee these extrs earnings of the lewer position which he




would net have had if he had been promoted originally. This is to load the
picture in his dehalf by giving him not only the benefit of the highexr rate but
an extra benefit (in the form of premium wages) which does not belong at all
to the higher position. The Cospany's method, while not ylelding the employee
in the hypethetical case exactly the higher rate for the actual turns that he
would have werked, does not result in sarnings less than those he would have
received in the higher position. Certainly, ene cannot regard this as being
inequitable.

It sheuld be noted further that the scheme of comparison propesed by the
Union would {ntroduce an inequity in the event that the higher position hed
the greater eppertunities for extra earnings. To apply the Unien's scheme in
sush 3 situation would mesn that the aggrieved empleyee would suffer a real less
in earnings-~sarnings that he would have had if originally promoted. Fex, in
accerdance with the Union's scheme the aggrieved employee would be given only
the benefit of the higher rate for the zegularly seheduled turnss he would not
have any claim to the extra or premium wages which the higher pesition would
have yielded. Thus, under the Union's proposal he would noet resever the full
sarnings that he weuld have made in the higher positien. Under the Cespany's
method the aggrieved empleyee would get in his retreective payment the full
messure of earniags that he would have made if originally premeted to the higher
position. IV seme %0 this Arbitreter thet 2 methed which takes account of the
full earnings Yhat weuld have been made on the higher pesition instead of only
a part of sush carnings is wnguestienably an equitable precedure. The Company's
methed weuld pretect the empleyee against a less that would be inevitable under
the Union's prepesal, if the higher job prevides for a greater measure of extra

earnings.



Undexstandablility
The methed of comparison esployed by the Company is open and understandable.

It starts with the actual esarnings of the person who was impropsrly promoted to
the higher position. These actual earnings previde the basis for the calculation
of the supposed sarnings of the aggrieved employee in the higher position. In
this calculation this employee is credited with earnings for the hours of ab~-
senteeism of the improperly promoted employee. Purther, his vacation pay is
calculated on the basis of the higher average sarnings which it is assumed thst
he would have had in the higher pesition. This Arbitrater fiads no ambiguity,
ne cenfusing character, and no "gimmicks" in the methed fellowed by the Company.

Conslatency

The Company asserts that the methed of comparisen of earnings used in the
present case is applied consistently ss a matter of customery practice. It oub~
mits a list of seventeen cases of zretresctive payment in which it declares that
this method was consistently used. These instances sesm to bear out the Company's
contention, although this Arbitrstor has been in ne pesitien to examine the cases
to see if they do. In the present dispute the same method of comparison was applied
10 the cases of both Williams end Goodus. There is nothing in the evidence te
supgest that this methed represents s deviation from the Cempany's usual precedure.

Inasmuch 88 the evidence indicates that the methed used by the Company to com-
pute the zetresstive pey of Williams snd Goodus was ressonable, equitable, under-
standable, and spperently emmsistent, this Arbitrater rules that the retreactive
payments of $1,640.78 %0 Williams and $1,887.18 to Goedus censtitute a proper
application of the Award in Grievance Ne. 17-C-3%0.

ARARD

The retroactive payments of $1,660.78 to Williams and $1,887.18 to Goodus
constitute a proper application of the Award in Grievence No. 17-C-50.



